
Stormwater Stakeholder Advisory Group (SAG) 
July 13, 2015  

Final Meeting Notes 

 

 
Location:  DEQ Piedmont Regional Office    Start: 10:18 a.m. 
 Training Room      End:   3:57 p.m. 
 4949-A Cox Road 
 Glen Allen, VA 
 
SAG Members Present:   
Michael L. Toalson, HBAV 
Adrienne Kotula, James River Association 
Rick Parrish, Private Citizen (formerly SELC) 
L. Eldon James, Jr., Rappahannock River 
Chris Pomeroy, Aqua Law 
Austin R. Mitchell, Amherst County 
Larry J. Land, VACO 

Jimmy Edmonds, Loudoun County 
Elizabeth A. Andrews, DEQ 
Melanie Davenport, DEQ 
Peggy L. Sanner, Chesapeake Bay Foundation 
Philip F. Abraham, VACRE (arrived at 10:30am) 
James Golden, DEQ (arrived at 11:20 am) 
Joe Lerch, VML (arrived at 11:30 am) 

 
SAG Members Absent:    
Glenn Telfer, Draper Aden 
Whitney Katchmark, HRPDC 
Peter J. Rigby, Paciulli Simmons 
M. Ann Neil Cosby, Sands Anderson 

Bart Thrasher, VDOT (PM) 
Katie Frazier, Va. Agribusiness Council 
Douglas Beisch, Stantec

 
Facilitator: Mark Rubin, VCU 
Recorder: Debra Harris, DEQ 
 
Guests and Public Attendees:   
Richard Street, VAEPO & Spotsylvania County 
Jim Filson, Dewberry  
Dale Chestnut, TMV 
June Whitehurst, Norfolk 
Allie Buff, CBF 
Joe Wood, CBF 
Nick Bittner, CBF 
Taylor Moore, VACO 

John Olenik, VDOT 
Zaoc Topping, Common Law Govt 
Shannon Varner, Troutman Sanders 
Lee Hill, Joyce Engineering 
Jason Ericson, Dominion 
Carla Pool, DEQ 
Drew Hammond, DEQ 
Fred Cunningham, DEQ 

 

 
I. Agenda Item:  Welcome & Review Minutes and Developments 
Discussion: Mr. Rubin welcomed everyone to the meeting of the SAG1. Mr. Rubin explained that there is an open chair at the table for 
members of the public to use during a discussion and all attendees were reminded to sign-in.  The agenda for the day (Attachment B) 
was briefly reviewed and the SAG had no comments on the minutes (Attachment B – Draft Minutes) from the June 8th meeting. 
 
II. Agenda Item:  Nutrient Work Group Update 
Discussion:  The SAG was provided an overview/update on the NWG’s efforts regarding the revisions/clarification of the requirements 
in § 62.1-44.15:35. The proposed revision to this section (Attachment B – Nutrient Credits Draft) was discussed by the SAG. The SAG 
did note some concerns over the use of offsite credits and the impact of that use on local water quality and MS4 compliance. It was 
noted that law allows developers to use credits, including offsite credits, and the balance to that allowance is that localities may impose 
some restrictions on the use of the credits. It was further explained that the revision to 15:35 proposed by the NWG was an attempt to 
allow offsite options while insuring the protection of local waters and also to provide assurances to MS4s regarding credit trading 
impacts to TMDLs/TMDL development and MS4 compliance. The SAG asked that the draft language be revised to further address the 
concerns noted. 
  
III. Agenda Item:  Brief discussion of advocacy in an interest based problem solving process 
Discussion:  Mr. Rubin explained advocacy in an interest based problem solving process and asked for the SAG input on provide 
some of their main interests regarding this program. The SAG listed such items as local control, efficiency, clarity, streamlining, 
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accountability, access to technical experts, certainty, timeliness, effectiveness, consistency and fairness, availability of staff resources 
and continued protection of water quality that the new consolidated program should provide in order to be successful. 
 
IV. Agenda Item:  Discussion of the IWG’s Opt-In Lite Proposal 
Discussion:  The SAG was provided an explanation of the proposed “who does what” options that the IWG was considering. As a third 
option beyond either opting in to or opting out of implementing a consolidated program, the IWG proposal included an opt-in “lite” 
program. Under opt-in lite, the locality would implement the consolidated program except that the DEQ would perform the technical 
review of the plans (see Attachment B – SWM_ESC Consolidated Chart andTalking Points). This opt-in lite proposal was vetted to 
some localities by their SAG member representatives and the feedback included some concern over DEQ administering the VESCP. 
Overall, the localities were positive on the consolidated approach to the programs in order to eliminate redundancy.   The SAG 
discussed the proposal and noted some concerns.  The SAG proposed that the opt-out option be eliminated so that localities could 
choose from opt-in or the opt-in lite proposal as this would keep the ESC work with the locality. The SAG discussed the options as they 
relate to Towns. 
 
The SAG broke for lunch at 12:18 pm and reconvened at 1:26 pm. 
 
The SAG continued its discussion of the two options including when and how localities can change their choice to be opt-in or opt-in 
lite, what resources will be needed for the consolidated program both local and DEQ, the effect of the consolidated program on sites 
that only require ESC, the relationship between the DEQ and locality for the opt-in lite program, and how towns could choose to 
implement the program.  
 
 The SAG took a break from 2:17 p.m. until 2:25 p.m. 
 
V. Agenda Item:  Work Group Reports 
Discussion:  Reports from each of the work groups were provided to the SAG (Attachment B). Based on the discussion, the IWG will 
further consider the fee program and the WWG and EWG will continue to work on their sections of the consolidated law and finalize 
their recommendations for the next SAG meeting.    
 
It was reported to the SAG that two members have resigned from the SAG, Glen Tefler and Ann Neil Cosby.  The SAG was asked to 
think of replacements for these members. 
 
The meeting was then adjourned. 
 



 

 

 

Attachment A 
List of Acronyms 

 
Acronyms: 
ACOE – Army Corps of Engineers 
CBPA – Chesapeake Bay Preservation Act 
DEQ – Department of Environmental Quality 
DPOR - Department of Professional and Occupational Regulation  
ESC – erosion and sedimentation control 
ESCL – Erosion and Sedimentation Control Law 
EWG – Enforcement Work Group (a subgroup of the SAG) 
IWG – Implementation Work Group (a subgroup of the SAG) 
NWG – Nutrient Trading Work Group (a subgroup of the SAG) 
RLD – Responsible Land Disturber 
SAG – Stormwater Stakeholder Advisory Group 
SWCL – State Water Control Law (in this context the term normally refers to the general provisions) 
SWMA – Stormwater Management Act 
VSMP – Virginia Stormwater Management Program 
WWG – Wordsmithing Work Group (a subgroup of the SAG) 
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STORMWATER SAG MEETING

AGENDA 7/13/15 MEETING

1. Introductions, open seat, review of minutes

2. Brief discussion of advocacy in an interest based problem solving process

3. Discussion of Opt In Lite proposal

a. Reports from constituencies

b. Discussion of proposal leading to resolution of the issue

4. Work Group Reports

a. Nutrient  -- review completed draft

b. Wordsmithing – general report; consolidation of 62.1-44.15:28 draft

c. Implementation

d. Enforcement

5. Next Steps

a. Final work group meetings

b. DEQ homework

c. [bookmark: _GoBack]Discussions with constituent groups
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Stormwater Stakeholder Advisory Group (SAG) 
June 8, 2015 


Draft Meeting Notes 


 
Location:  DEQ Piedmont Regional Office    Start: 10:08 a.m. 
 Training Room      End:   4:35 p.m. 
 4949-A Cox Road, Glen Allen, VA 
 
SAG Members Present:   
Michael L. Toalson, HBAV 
Bart Thrasher, VDOT (PM) 
Adrienne Kotula, James River Association 
Rick Parrish, Private Citizen (formerly SELC) 
L. Eldon James, Jr., Rappahannock River 
Chris Pomeroy, Aqua Law 
Katie Frazier, Va. Agribusiness Council 
Austin R. Mitchell, Amherst County 
Philip F. Abraham, VACRE 


Larry J. Land, VACO 
Jimmy Edmonds, Loudoun County 
Elizabeth A. Andrews, DEQ 
Melanie Davenport, DEQ 
James Golden, DEQ  
M. Ann Neil Cosby, Sands Anderson 
Peggy F. Sanner, Chesapeake Bay Foundation 
Douglas Beisch, Stantec 


 
SAG Members Absent:    
Glenn Telfer, Draper Aden 
Whitney Katchmark, HRPDC 


Peter J. Rigby, Paciulli Simmons 
Joe Lerch, VML 


 
Facilitator: Mark Rubin, VCU 
Recorder: Debra Harris, DEQ 
 
Guests and Public Attendees: 
Drew Hammond, DEQ 
Fred Cunningham, DEQ 
Joan Salvati, DEQ 
Will Flory, Chesapeake Bay Foundation 
Jim Flison, Dewberry 
Christine Watlington, VDOT 
Nick Bittner, Chesapeake Bay Foundation 
Caleb Hurst, Clark Nexsen 


Joe Wood, Chesapeake Bay Foundation 
William Salomone, Clark Nexsen 
Emily Russell, VCN 
Chris French, Contech 
Lee Hill, Joyce Engineering 
Barbara Brumbaugh, City of Chesapeake 
Malcolm Boswell, Applied Sciences & Info Systems 


 


 
I. Agenda Item:  Welcome & Review Minutes and Developments 
Discussion: Mr. Rubin welcomed everyone to the meeting of the SAG1 and asked each attendee to introduce themselves. Mr. Rubin 
explained that there is an open chair at the table for members of the public to use during a discussion and all attendees were reminded 
to sign-in.  The agenda for the day (Attachment B) was reviewed and the SAG was then asked if there were any new developments 
and none were noted.   
 
II. Agenda Item:  Minutes 
Discussion: The SAG had no comments on the minutes (Attachment B) from their May 11th meeting. 
 
III. Agenda Item:  Brief report on status of work group efforts 
Discussion:  The SAG was provided an overview/update on the work group efforts. 
 
IV. Agenda Item:  IWG - “Who does What” 
Discussion:  A recommendation from the IWG was presented to the SAG for discussion.  In the IWG’s recommendation, the erosion 
and sediment control program and stormwater program will be consolidated into one program. The proposal presented for discussion 
was reviewed (Attachment B –Proposed ESC&SWM Program). The SAG spent a considerable time discussing the pros and cons of 
the consolidated program especially in regards to the opt-in lite and opt-out options. 
 
The SAG broke for lunch at 11:50 a.m. and reconvened at 1:01 p.m. 
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The SAG continued to discuss the proposed consolidated program and requested that DEQ begin to work on the language 
consolidating the ESCL and SWMA programs. The goal is that under the consolidated program, as proposed, the duplicative efforts 
and requirements will be eliminated so that there is only one program. The SAG requested that the DEQ continue to draft the strawmen 
incorporating the concept of a consolidated program.  
 
V. Agenda Item:  Discussion of Fees and Penalties 
Discussion:  The fee revision (Attachment B) was reviewed and the SAG discussed the revised language. The SAG deferred the 
penalties discussion (into what fund the penalties from DEQ’s stormwater compliance and enforcement would be deposited) to the 
EWG and the effect of the consolidated program on fees to the IWG. The work groups will discuss and provide a recommendation to 
the SAG. 
 
The SAG took a break from 2:33 p.m. until 2:47 p.m. 
 
VI. Agenda Item:  DEQ Strawman 
Discussion:  The SAG discussed five proposed strawmen and agreed to the revisions for entities other than localities serving as 
authorities and for review of multijurisdictional projects. The program compliance review revisions will be discussed in the EWG and the 
DEQ will continue to work on the strawmen for the other two issues (Training & Certification, and Annual Standards and Specifications) 
incorporating the SAG’s comments/concerns.  
 
The meeting was then adjourned. 
 







 


 


Attachment A 
List of Acronyms 


 
Acronyms: 
ACOE – Army Corps of Engineers 
CBPA – Chesapeake Bay Preservation Act 
DEQ – Department of Environmental Quality 
DPOR - Department of Professional and Occupational Regulation  
E&SC – erosion and sedimentation control 
ESCL – Erosion and Sedimentation Control Law 
EWG – Enforcement Work Group (a subgroup of the SAG) 
RLD – Responsible Land Disturber 
SAG – Stormwater Stakeholder Advisory Group 
SWCL – State Water Control Law (in this context the term normally refers to the general provisions) 
SWMA – Stormwater Management Act 
VSMP – Virginia Stormwater Management Program 
WWG – Wordsmithing Work Group (a subgroup of the SAG) 
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§ 62.1-44.15:35. Nutrient credit use and additional offsite options for construction activities.

A. As used in this section:

“Hydrologic Unit Code” or “HUC” means a watershed unit established by the United States Geological Survey.

"Nutrient credit" or "credit" means a type of offsite option that is a nutrient credit certified pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.).

“Offsite options” means alternatives available, away from the real property where land disturbance is occurring, to address water quality or water quantity technical criteria established pursuant to § 62.1-44.15:28.

"Tributary," within the Chesapeake Bay watershed, has the same meaning as in § 62.1-44.19:13. For areas outside of the Chesapeake Bay Wwatershed, "tributary" includes the following watersheds: Albemarle Sound, Coastal; Atlantic Ocean, Coastal; Big Sandy; Chowan; Clinch-Powell; New Holston (Upper Tennessee); New River; Roanoke; and Yadkin.

"Virginia Stormwater Management Program Authority" or "VSMP authority" has the same meaning as in §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:24/" 62.1-44.15:24 and includes, until July 1, 2014, any locality that has adopted a local stormwater management program.

B. Offsite options shall not be used in contravention of local water quality-based limitations (i) determined pursuant to subsection B of § 62.1-44.19:14, (ii) adopted pursuant to § 62.1-44.15:33 or other applicable authority, (iii) deemed necessary to protect public water supplies from demonstrated adverse nutrient impacts, or (iv) as otherwise may be established or approved by the Board. Where such a limitation exists, offsite options may be used provided that such options do not preclude or impair compliance with the local limitation.

C. Unless prohibited by subsection B, a VSMP authority:

(i) May allow the use of offsite options for compliance with water quality and water quantity technical criteria established pursuant to § 62.1-44.15:28, in whole or in part; and

ii) Shall allow the use of offsite options nutrient credits for compliance with the water quality technical criteria when:

1. Less than five acres of land will be disturbed; or

2. The phosphorous water quality reduction requirement is less than 10 pounds per year; or

3. It is demonstrated to the satisfaction of the VSMP authority that (i) alternative site designs have been considered that may accommodate onsite best management practices, (ii) onsite best management practices have been considered in alternative site designs to the maximum extent practicable, (iii) appropriate onsite best management practices will be implemented, and (iv) compliance with water quality and water quantity technical criteria cannot practicably be met onsite. The requirements of clauses (i) through (iv) shall be deemed to have been met if it is demonstrated that onsite control of at least 75 percent of the required phosphorous water quality reduction will be achieved.

A VSMP authority is authorized to allow compliance with stormwater nonpoint nutrient runoff water quality criteria established pursuant to §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:28/" 62.1-44.15:28, in whole or in part, through the use of the applicant's acquisition of nutrient credits in the same tributary.	Comment by yhk99243: See new subdivision C(i) above.

C. No applicant shall use nutrient credits to address water quantity control requirements. No applicant shall use nutrient credits or other offsite options in contravention of local water quality-based limitations (i) determined pursuant to subsection B of §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.19:14/" 62.1-44.19:14, (ii) adopted pursuant to §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:33/" 62.1-44.15:33 or other applicable authority, (iii) deemed necessary to protect public water supplies from demonstrated adverse nutrient impacts, or (iv) as otherwise may be established or approved by the Board. Where such a limitation exists, offsite options may be used provided that such options do not preclude or impair compliance with the local limitation.	Comment by yhk99243: See new subsections B above and H below.

D. A VSMP authority shall allow offsite options in accordance with subsection I when:	Comment by yhk99243: See new subdivision C(ii) above.

1. Less than five acres of land will be disturbed;

2. The postconstruction phosphorous control requirement is less than 10 pounds per year; or

3. The state permit applicant demonstrates to the satisfaction of the VSMP authority that (i) alternative site designs have been considered that may accommodate onsite best management practices, (ii) onsite best management practices have been considered in alternative site designs to the maximum extent practicable, (iii) appropriate onsite best management practices will be implemented, and (iv) full compliance with postdevelopment nonpoint nutrient runoff compliance requirements cannot practicably be met onsite. For purposes of this subdivision, if an applicant demonstrates onsite control of at least 75 percent of the required phosphorous nutrient reductions, the applicant shall be deemed to have met the requirements of clauses (i) through (iv).

D. No VSMP authority may grant an exception to, or waiver of, postdevelopment nonpoint nutrient runoff compliance requirements unless offsite options have been considered and found not available.

E. The VSMP authority shall require that offsite options approved by the Department or applicable state board achieve the necessary phosphorous water quality reductions prior to the commencement of the land-disturbing activity. A pollutant loading pro rata share program established by a locality pursuant to § 15.2-2243 and approved by the Department or applicable state board prior to January 1, 2011, including those that may achieve nutrient reductions after the commencement of the land-disturbing activity, may continue to operate in the approved manner for a transition period ending July 1, 2014. In the case of a phased project, the land disturber may acquire or achieve the offsite nutrient reductions prior to the commencement of each phase of the land-disturbing activity in an amount sufficient for each such phase. The land disturber shall have the right to select between the use of nutrient credits or other offsite options, except during the transition period in those localities to which the transition period applies. 

F. To the extent available, wWith the consent of the land disturber, in resolving enforcement actions, the VSMP authority, or the Board or the Department may include the use of offsite options in resolving enforcement actions to compensate for (i) nutrient control deficiencies occurring during the period of noncompliance and (ii) permanent nutrient control deficiencies.

G. This section shall not be construed as limiting the authority established under § 15.2-2243; however, under any pollutant loading pro rata share program established thereunder, the subdivider or developer shall be given appropriate credit for nutrient reductions achieved through offsite options. The locality may use funds collected for nutrient reductions pursuant to a locality pollutant loading pro rata share program for nutrient reductions in the same tributary within the same locality as the land-disturbing activity or for the acquisition of nutrient credits.

H. Nutrient credits shall not be used to address water quantity technical criteria. Nutrient credits shall be generated in the same or adjacent eight-digit HUC as the land disturbing activity, unless it is determined by the VSMP authority that no credits are available within the same or adjacent eight-digit HUC when the VSMP authority accepts the final site design. In such cases, and subject to other limitations imposed in this section, credits available within the same tributary may be used. The following requirements apply to the use of nutrient credits:

1. Documentation of the acquisition of nutrient credits shall be provided to the VSMP authority and the Department in a certification from the credit provider documenting the number of phosphorus nutrient credits acquired and the associated ratio of nitrogen nutrient credits at the credit-generating entity. 

2. Until the effective date of regulations establishing application fees in accordance with § 62.1-44.19:20, the credit provider shall pay the Department a water quality enhancement fee equal to six percent of the amount paid for the credits. Such fee shall be deposited into the Virginia Stormwater Management Fund established by § 62.1-44.15:29. 

3. For that portion of a site's compliance with water quality technical criteria being obtained through nutrient credits, the land disturber shall (i) comply with a 1:1 ratio of the nutrient credits to the site's remaining postdevelopment nonpoint nutrient runoff compliance requirement being met by credit use and (ii) use credits certified as perpetual credits pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.). 

4. A VSMP authority shall allow the full or partial substitution of perpetual nutrient credits for existing onsite nutrient controls when (i) the nutrient credits will compensate for 10 or fewer pounds of the annual phosphorous requirement associated with the original land-disturbing activity or (ii) existing onsite controls are not functioning as anticipated after reasonable attempts to comply with applicable maintenance agreements or requirements and the use of nutrient credits will account for the deficiency. Upon determination by the VSMP authority that the conditions established by clause (i) or (ii) have been met, the party responsible for maintenance shall be released from maintenance obligations related to the onsite phosphorous controls for which the nutrient credits are substituted.

Documentation of the applicant's acquisition of nutrient credits shall be provided to the VSMP authority and the Department in a certification from the credit provider documenting the number of phosphorus nutrient credits acquired and the associated ratio of nitrogen nutrient credits at the credit-generating entity. Until the effective date of regulations establishing application fees in accordance with §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.19:20/" 62.1-44.19:20, the credit provider shall pay the Department a water quality enhancement fee equal to six percent of the amount paid by the applicant for the credits. Such fee shall be deposited into the Virginia Stormwater Management Fund established by §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:29/" 62.1-44.15:29. 	Comment by yhk99243: See new subdivisions H1 and 2 above.

F. Nutrient credits used pursuant to subsection B shall be generated in the same or adjacent eight-digit hydrologic unit code as defined by the United States Geological Survey as the permitted site except as otherwise limited in subsection C. Nutrient credits outside the same or adjacent eight-digit hydrologic unit code may only be used if it is determined by the VSMP authority that no credits are available within the same or adjacent eight-digit hydrologic unit code when the VSMP authority accepts the final site design. In such cases, and subject to other limitations imposed in this section, credits available within the same tributary may be used. In no case shall credits from another tributary be used.	Comment by yhk99243: See new subsection H above.

G. For that portion of a site's compliance with stormwater nonpoint nutrient runoff water quality criteria being obtained through nutrient credits, the applicant shall (i) comply with a 1:1 ratio of the nutrient credits to the site's remaining postdevelopment nonpoint nutrient runoff compliance requirement being met by credit use and (ii) use credits certified as perpetual credits pursuant to Article 4.02 (§  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.19:12/" 62.1-44.19:12 et seq.).	Comment by yhk99243: See new subdivision H3 above.

H. No VSMP authority may grant an exception to, or waiver of, postdevelopment nonpoint nutrient runoff compliance requirements unless offsite options have been considered and found not available.	Comment by yhk99243: See new subsection D above.

I. The VSMP authority shall require that nutrient credits and other offsite options approved by the Department or applicable state board, including locality pollutant loading pro rata share programs established pursuant to §  HYPERLINK "http://law.lis.virginia.gov/vacode/15.2-2243/" 15.2-2243, achieve the necessary nutrient reductions prior to the commencement of the applicant's land-disturbing activity. A pollutant loading pro rata share program established by a locality pursuant to §  HYPERLINK "http://law.lis.virginia.gov/vacode/15.2-2243/" 15.2-2243 and approved by the Department or applicable state board prior to January 1, 2011, including those that may achieve nutrient reductions after the commencement of the land-disturbing activity, may continue to operate in the approved manner for a transition period ending July 1, 2014. The applicant shall have the right to select between the use of nutrient credits or other offsite options, except during the transition period in those localities to which the transition period applies. The locality may use funds collected for nutrient reductions pursuant to a locality pollutant loading pro rata share program under §  HYPERLINK "http://law.lis.virginia.gov/vacode/15.2-2243/" 15.2-2243 for nutrient reductions in the same tributary within the same locality as the land-disturbing activity or for the acquisition of nutrient credits. In the case of a phased project, the applicant may acquire or achieve the offsite nutrient reductions prior to the commencement of each phase of the land-disturbing activity in an amount sufficient for each such phase.	Comment by yhk99243: See new subsection E above.	Comment by yhk99243: See new subsection G above.

IJ. If a land disturbing activity a) commences after the development of a Total Maximum Daily Load (TMDL) for the stream into which the activity will discharge and b) achieves nutrient reductions by obtaining nutrient credits, such reductions shall be credited toward compliance with the TMDL nutrient allocation assigned to the MS4 permit of the locality where the activity is located, provided the nutrient credits are generated upstream of the segment of the receiving waters that is subject to the TMDL Nutrient reductions obtained through nutrient credits shall be credited toward compliance with any nutrient allocation assigned to a municipal separate storm sewer system in a Virginia Stormwater Management Program Permit or Total Maximum Daily Load applicable to the location where the activity for which the nutrient credits are used takes place. If the activity for which the nutrient credits are used does not discharge to a municipal separate storm sewer system, the nutrient reductions shall be credited toward compliance with the applicable nutrient allocation.

K. A VSMP authority shall allow the full or partial substitution of perpetual nutrient credits for existing onsite nutrient controls when (i) the nutrient credits will compensate for 10 or fewer pounds of the annual phosphorous requirement associated with the original land-disturbing activity or (ii) existing onsite controls are not functioning as anticipated after reasonable attempts to comply with applicable maintenance agreements or requirements and the use of nutrient credits will account for the deficiency. Upon determination by the VSMP authority that the conditions established by clause (i) or (ii) have been met, the party responsible for maintenance shall be released from maintenance obligations related to the onsite phosphorous controls for which the nutrient credits are substituted.	Comment by yhk99243: See new subdivision H4 above.

L. To the extent available, with the consent of the applicant, the VSMP authority, the Board or the Department may include the use of nutrient credits or other offsite measures in resolving enforcement actions to compensate for (i) nutrient control deficiencies occurring during the period of noncompliance and (ii) permanent nutrient control deficiencies.	Comment by yhk99243: See new subsection F above.

M. This section shall not be construed as limiting the authority established under §  HYPERLINK "http://law.lis.virginia.gov/vacode/15.2-2243/" 15.2-2243; however, under any pollutant loading pro rata share program established thereunder, the subdivider or developer shall be given appropriate credit for nutrient reductions achieved through nutrient credits or other offsite options.	Comment by yhk99243: See new subsection G above.

N. In order to properly account for allowed nonpoint nutrient offsite reductions, an applicant shall report to the Department, in accordance with Department procedures, information regarding all offsite reductions that have been authorized to meet stormwater postdevelopment nonpoint nutrient runoff compliance requirements.

O. An applicant or a permittee found to be in noncompliance with the requirements of this section shall be subject to the enforcement and penalty provisions of this article.
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PROPOSED COMPROMISE

ON

LOCAL MANDATES AND OPTIONS SURROUNDING

STORMWATER MANAGEMENT AND E/S OVERSIGHT



The Home Builders Association of Virginia (HBAV) and the Virginia Association for Commercial Real Estate (VACRE) would propose the following compromise for Local Mandates and Options surrounding Stormwater Management and Erosion and Sediment Control Oversight.



1. All MS4 Localities, Localities that have voluntarily Opted-In and Localities with a population of 20,000 or more would be required (mandated) to administer, conduct the technical requirements of the SWM Regulation and E&S Regulation and enforce the same with general program/customer service support from DEQ. 



Localities that have volunteered to Opt-In could only Opt-Out or move to the newly proposed Opt-In Light Option after an initial 5 year period, and only once every 5 years thereafter.





2. Current Opt-Out Localities with a population below 20,000 would be eligible to Opt-In Light, as previously discussed with the Locality conducting administration and enforcement of the SWM Regulation and E&S Regulation and DEQ conducting timely technical requirements (plan review assistance) of the same.  Such an Option should be accompanied with a schedule (timetable) for DEQ to conduct the technical requirements, similar to the Local/VDOT relationship on the approval of future state maintained roads in development plans.





3. Opt-Out Localities would retain their current E&S Regulation administration, technical requirements and enforcement.  For Opt-Out Localities with a population of less than 20,000 E&S and SWM Regulations would be harmonized, but consolidated, leaving the current laws in-tact with amendments to have them apply to only such localities.



Such a Compromise would provide local oversight of SWM and E&S in localities with a population base and tax base to support the establishment and continued financial support for such a program.  The compromise would also bring local oversight of both programs to Localities that are experiencing or have experienced a reasonable level of development activities to justify local administration.  Consequently, fee income could off-set a significant part if not all of the anticipated costs associated with the same.



The requirement of the 5 year limit on program Administration Options would provide certainty to both the regulated community and the DEQ, as they staff-up to support the Opt-In light Option for current Opt-Out Localities.  The 5 year mandate would may also help insulate the Local program from the once every 4 year political change in the makeup of local Boards of Supervisors and City Councils.    

The retention of the current E&S Program would allow Opt-Out Localities to continue to have local control of a program they have administered and enforced for decades, which would allow continued efficient service to the regulated community.  DEQ staff has stated clearly that if they are going to be responsible for local E&S Administration, permits may take weeks to be issued as opposed to days, as is now the case, in most localities outside Northern Virginia.  



[bookmark: _GoBack]Likewise DEQ E&S Permit cost would no-doubt increase for the regulated community as well.  This consolidation would create a reversal of Local Control of a current program (usually opposed by their interest groups).  Regional DEQ staff is not equipped, not will it be equipped to conduct enforcement of all local land disturbances of 10,000 (less than ¼ of acre) square feet or more in such localities.  A move away from the current locally enforced E&S program will surely result in environmental degradation in those smaller localities.  This is a common sense recommendation.
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Opt-In Lite

(Proposed Consolidated ESC/SWM Program when the 

Locality Operates Consolidated Program with DEQ Technical Assistance)



		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Stormwater Management (SWM)

		

		Stormwater Management (SWM)



		· Not applicable

		

		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Long-term O&M for BMPs

· Construction GP registration statement review and acceptance (when applicable)

· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Erosion and Sediment Control (ESC)

		

		Erosion and Sediment Control (ESC)



		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Long-term O&M for BMPs

		

		· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Chesapeake Bay Preservation Area (CBPA) SWM & ESC only

		

		Chesapeake Bay Preservation Area (CBPA) SWM & ESC only



		· Stormwater Management

LDA ≥ 2500 sf and < 1 ac

· Erosion and Sediment Control

LDA ≥ 2500 sf and < 1 ac

		

		· Local program oversight (review/audit of program as currently provided in statute)










		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Stormwater Management (SWM)

		

		Stormwater Management (SWM)



		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Long-term O&M for BMPs

· Construction GP registration statement review and acceptance (when applicable)

		

		· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Erosion and Sediment Control (ESC)

		

		Erosion and Sediment Control (ESC)



		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Long-term O&M for BMPs

		

		· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Chesapeake Bay Preservation Area (CBPA) ESC & SWM only

		

		Chesapeake Bay Preservation Area (CBPA) ESC & SWM only



		· Stormwater Management

LDA ≥ 2500 sf and < 1 ac

· Erosion and Sediment Control

LDA ≥ 2500 sf and < 1 ac

		

		· Local program oversight (review/audit of program as currently provided in statute)





Opt Out Today

(Existing ESC, SWM, and CBPA Programs when the

Locality Operates ESC and CBPA Programs / DEQ Operates SWM Program)



Opt In Today

(Existing ESC, SWM, and CBPA Programs when the 

Locality Operates ESC, SWM, and CBPA Programs)





		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Consolidated ESC/SWM Program

		

		Consolidated ESC/SWM Program



		· Plan Review (all except quantity & quality review)

· Plan Approval

· Inspections

· Compliance

· Enforcement

· Long-term O&M for BMPs

· Construction GP registration statement review and acceptance (when applicable)

		

		· Plan Review (quantity & quality review only, including any more stringent ordinances adopted by the locality; not plan approval)

· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)
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“Opt-in Lite” 
Proposed Stormwater Management Program (Consolidation of Existing VESCP/VSMP) 


-          The current E&SC program and stormwater management program will be 
consolidated into one program that covers all stormwater requirements before, 
during and after construction. The current regulatory land disturbance thresholds 
will remain in place. The intent is to provide one streamlined program to address 
all state requirements for managing stormwater. 


- Like today, all MS4s will be required to implement the consolidated program. For 
all other localities, there will be three options: 


1 – A locality may opt out of implementing the consolidated program, in 
which case DEQ administers the consolidated program in that jurisdiction. Such 
localities no longer will implement an E&SC program in their jurisdiction. DEQ will 
regulate E&SC and stormwater for Chesapeake Bay Preservation Act Land 
Disturbing Activities for CBPA localities that opt out. 


2 – A locality may opt in to fully administer the consolidated program, 
including water quality and water quantity plan review. Like today, such localities 
may seek assistance in plan review and program implementation from PDCs or 
SWCDs.  


3 - A new option will be “opt-in lite”, in which a non-MS4 locality that opts 


in to administer the consolidated program also can have DEQ provide water 


quality and water quantity stormwater plan review (for both E&SC and 


stormwater requirements). Site plan approval or disapproval decisions will be 


done by the locality just as they are today.  However, localities in this category 


will have the additional benefit of being able to retain control over site plan 


approvals and their entire development process, without having to staff up to 


handle the review of stormwater water quality and quantity calculations.  They 


would, instead, rely on DEQ staff to review these highly technical 


calculations.  The goal is to encourage localities to opt-in and maintain control of 


the decision making since localities have direct local access to the projects and 


are the better level of government to approve project plans. Like today, such 


localities may seek assistance with other aspects of program implementation 


from PDCs or SWCDs. 
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SWMA Fee Provisions: 


§ 62.1-44.15:28. Development of regulations. 


A. The Board is authorized to adopt regulations that specify minimum technical criteria and 


administrative procedures for Virginia Stormwater Management Programs. The regulations shall: 


5. Establish by regulations a statewide permit fee schedule to cover all costs associated with the 


implementation of a VSMP related to land-disturbing activities of one acre or greater. Such fee 


attributes include the costs associated with plan review, VSMP registration statement review, 


permit issuance, state-coverage verification, inspections, reporting, and compliance activities 


associated with the land-disturbing activities as well as program oversight costs. The fee 


schedule shall also include a provision for a reduced fee for land-disturbing activities between 


2,500 square feet and up to one acre in Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et 


seq.) localities. The fee schedule shall be governed by the following: 


a. The revenue generated from the statewide stormwater permit fee shall be collected utilizing, 


where practicable, an online payment system, and the Department's portion shall be remitted to 


the State Treasurer for deposit in the Virginia Stormwater Management Fund established 


pursuant to § 62.1-44.15:29. However, whenever the Board has approved a VSMP, no more than 


30 percent of the total revenue generated by the statewide stormwater permit fees collected shall 


be remitted to the State Treasurer for deposit in the Virginia Stormwater Management Fund, with 


the balance going to the VSMP authority. 


b. Fees collected pursuant to this section shall be in addition to any general fund appropriation 


made to the Department or other supporting revenue from a VSMP; however, the fees shall be 


set at a level sufficient for the Department and the VSMP to fully carry out their responsibilities 


under this article and its attendant regulations and local ordinances or standards and 


specifications where applicable. When establishing a VSMP, the VSMP authority shall assess the 


statewide fee schedule and shall have the authority to reduce or increase such fees, and to 


consolidate such fees with other program-related charges, but in no case shall such fee changes 


affect the amount established in the regulations as available to the Department for program 


oversight responsibilities pursuant to subdivision 5 a. A VSMP's portion of the fees shall be used 


solely to carry out the VSMP's responsibilities under this article and its attendant regulations, 


ordinances, or annual standards and specifications. 


c. Until July 1, 2014, the fee for coverage under the General Permit for Discharges of 


Stormwater from Construction Activities issued by the Board, or where the Board has issued an 


individual permit or coverage under the General Permit for Discharges of Stormwater from 



http://law.lis.virginia.gov/vacode/62.1-44.15:67/

http://law.lis.virginia.gov/vacode/62.1-44.15:29/
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Construction Activities for an entity for which it has approved annual standards and 


specifications, shall be $750 for each large construction activity with sites or common plans of 


development equal to or greater than five acres and $450 for each small construction activity 


with sites or common plans of development equal to or greater than one acre and less than five 


acres. On and after July 1, 2014, such fees shall only apply where coverage has been issued 


under the Board's General Permit for Discharges of Stormwater from Construction Activities to a 


state agency or federal entity for which it has approved annual standards and specifications. 


After establishment, such fees may be modified in the future through regulatory actions. 


d. Until July 1, 2014, the Department is authorized to assess a $125 reinspection fee for each 


visit to a project site that was necessary to check on the status of project site items noted to be in 


noncompliance and documented as such on a prior project inspection. 


e. In establishing the fee schedule under this subdivision, the Department shall ensure that the 


VSMP authority portion of the statewide permit fee for coverage under the General Permit for 


Discharges of Stormwater from Construction Activities for small construction activity involving 


a single family detached residential structure with a site or area, within or outside a common plan 


of development or sale, that is equal to or greater than one acre but less than five acres shall be 


no greater than the VSMP authority portion of the fee for coverage of sites or areas with a land-


disturbance acreage of less than one acre within a common plan of development or sale. 


f. When any fees are collected pursuant to this section by credit cards, business transaction costs 


associated with processing such payments may be additionally assessed; 


 


8. Notwithstanding the provisions of subdivision A 5, establish a procedure by which neither a 


registration statement nor payment of the Department's portion of the statewide permit fee 


established pursuant to that subdivision shall be required for coverage under the General Permit 


for Discharges of Stormwater from Construction Activities for construction activity involving a 


single-family detached residential structure, within or outside a common plan of development or 


sale; 


 


14. Establish a statewide permit fee schedule for stormwater management related to municipal 


separate storm sewer system permits; 


§ 62.1-44.15:36. (For contingent repeal -- Editor's note) Recovery of administrative costs. 


Any locality that administers a stormwater management program may charge applicants a 


reasonable fee to defray the cost of program administration, including costs associated with plan 
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review, issuance of permits, periodic inspection for compliance with approved plans, and 


necessary enforcement, provided that charges for such costs are not made under any other law, 


ordinance, or program. The fee shall not exceed an amount commensurate with the services 


rendered and expenses incurred or $1,000, whichever is less. 


 


§ 62.1-44.15:31. Annual standards and specifications for state agencies, federal entities, and 


other specified entities. 


D. The Department shall assess an administrative charge to cover the costs of services rendered 


associated with its responsibilities pursuant to this section. 


 


ESCL Fee Provisions: 


§ 62.1-44.15:54. Establishment of Virginia Erosion and Sediment Control Program. 


J. Any VESCP authority that administers an erosion and sediment control program may charge 


applicants a reasonable fee to defray the cost of program administration. Such fee may be in 


addition to any fee charged for administration of a Virginia Stormwater Management Program, 


although payment of fees may be consolidated in order to provide greater convenience and 


efficiency for those responsible for compliance with the programs. A VESCP authority shall hold 


a public hearing prior to establishing a schedule of fees. The fee shall not exceed an amount 


commensurate with the services rendered, taking into consideration the time, skill, and the 


VESCP authority's expense involved. 


§ 62.1-44.15:55. Regulated land-disturbing activities; submission and approval of erosion 


and sediment control plan. 


D. Electric, natural gas, and telephone utility companies, interstate and intrastate natural gas 


pipeline companies, and railroad companies shall, and authorities created pursuant to § 15.2-


5102 may, file general erosion and sediment control standards and specifications annually with 


the Department for review and approval. Such standards and specifications shall be consistent 


with the requirements of this article and associated regulations and the Stormwater Management 


Act (§ 62.1-44.15:24 et seq.) and associated regulations where applicable. The specifications 


shall apply to: 


1. Construction, installation, or maintenance of electric transmission, natural gas, and telephone 


utility lines and pipelines, and water and sewer lines; and 



http://law.lis.virginia.gov/vacode/15.2-5102/

http://law.lis.virginia.gov/vacode/15.2-5102/

http://law.lis.virginia.gov/vacode/62.1-44.15:24/
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2. Construction of the tracks, rights-of-way, bridges, communication facilities, and other related 


structures and facilities of the railroad company. 


The Department shall have 60 days in which to approve the standards and specifications. If no 


action is taken by the Department within 60 days, the standards and specifications shall be 


deemed approved. Individual approval of separate projects within subdivisions 1 and 2 is not 


necessary when approved specifications are followed. Projects not included in subdivisions 1 and 


2 shall comply with the requirements of the appropriate VESCP. The Board shall have the 


authority to enforce approved specifications and charge fees equal to the lower of (i) $1,000 or 


(ii) an amount sufficient to cover the costs associated with standard and specification review and 


approval, project inspections, and compliance. 


E. Any person engaging, in more than one jurisdiction, in the creation and operation of a wetland 


mitigation or stream restoration bank or banks, which have been approved and are operated in 


accordance with applicable federal and state guidance, laws, or regulations for the establishment, 


use, and operation of wetlands mitigation or stream restoration banks, pursuant to a mitigation 


banking instrument signed by the Department of Environmental Quality, the Marine Resources 


Commission, or the U.S. Army Corps of Engineers, may, at the option of that person, file general 


erosion and sediment control standards and specifications for wetland mitigation or stream 


restoration banks annually with the Department for review and approval consistent with 


guidelines established by the Board. 


The Department shall have 60 days in which to approve the specifications. If no action is taken 


by the Department within 60 days, the specifications shall be deemed approved. Individual 


approval of separate projects under this subsection is not necessary when approved specifications 


are implemented through a project-specific erosion and sediment control plan. Projects not 


included in this subsection shall comply with the requirements of the appropriate local erosion 


and sediment control program. The Board shall have the authority to enforce approved 


specifications and charge fees equal to the lower of (i) $1,000 or (ii) an amount sufficient to 


cover the costs associated with standard and specification review and approval, projection 


inspections, and compliance. Approval of general erosion and sediment control specifications by 


the Department does not relieve the owner or operator from compliance with any other local 


ordinances and regulations including requirements to submit plans and obtain permits as may be 


required by such ordinances and regulations. 
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§ 62.1-44.15:28. Development of regulations.

A. The Board is authorized to adopt regulations that specify minimum technical criteria and administrative procedures for Virginia Erosion and Stormwater Management Programs. The regulations shall:

1. Establish standards and procedures for administering a VSMP VESMP.  The Board shall adopt regulations establishing minimum standards of effectiveness of the VESMP and criteria and procedures for reviewing and evaluating their effectiveness. The minimum standards of program effectiveness established by the Board shall provide that (i) erosion and stormwater management plans shall not be approved until reviewed by a plan reviewer certified pursuant to § 62.1-44.15:30; (ii) inspections of land-disturbing activities shall be conducted by an inspector certified pursuant to § 62.1-44.15:30; and (iii) a VESMP shall contain a program administrator, a plan reviewer, and an inspector who are certified pursuant to § 62.1-44.15:30 and who may be the same person. 	Comment by yhk99243: (ESCL 15:52)

2. Be based upon relevant physical and developmental information concerning the watersheds and drainage basins of the Commonwealth, including, but not limited to, data relating to land use, soils, hydrology, geology, size of land area being disturbed, proximate water bodies and their characteristics, transportation, and public facilities and services; 	Comment by yhk99243: (ESCL 15:52)

3. Include such survey of lands and waters as may be deemed appropriate by the Board or required by any applicable law to identify areas, including multijurisdictional and watershed areas, with critical erosion and sediment problems; 	Comment by yhk99243: (ESCL 15:52)

4. Contain conservation standards for various types of soils and land uses, which shall include criteria, techniques, and methods for the control of erosion and sediment resulting from land-disturbing activities; 	Comment by yhk99243: (ESCL 15:52)

2. 5. Establish minimum design criteria for measures to control nonpoint source pollution, and localized flooding, and incorporate the stormwater management regulations adopted pursuant to the Erosion and Sediment Control Law (§ 62.1-44.15:51 et seq.), as they relate to the prevention of stream channel erosion. These criteria shall be periodically modified as required in order to reflect current engineering methods;

3. 6. Require the provision of long-term responsibility for and maintenance of stormwater management control devices and other techniques specified to manage the quality and quantity of runoff;

4. 7. Require as a minimum the inclusion in VSMPs VESMPs of certain administrative procedures that include, but are not limited to, specifying the time period within which a VESMP authority shall grant land-disturbing activity approval, the conditions and processes under which approval shall be granted, the procedures for communicating disapproval, the conditions under which an approval may be changed, and requirements for inspection of approved projects;

5. 8. Establish by regulations a statewide permit fee schedule to cover all costs associated with the implementation of a VESMP related to land-disturbing activities of one acre or greater. Such fee attributes include the costs associated with plan review, VESMP registration statement review, permit issuance of permits and land disturbance approvals, state-coverage verification, inspections, reporting, and compliance activities associated with the land-disturbing activities as well as program oversight costs. The fee schedule shall also include a provision for a reduced fee for land-disturbing activities that disturb between 2,500 square feet and up to one acre in localities subject to the provisions of the Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et seq.) localities. The fee schedule shall be governed by the following:	Comment by yhk99243: Fee provisions to be reviewed by Implementation Workgroup.

a. The revenue generated from the statewide stormwater permit fee shall be collected utilizing, where practicable, an online payment system, and the Department's portion shall be remitted to the State Treasurer for deposit in the Virginia Stormwater Management Fund established pursuant to § 62.1-44.15:29. However, whenever the Board has approved a VESMP, no more than 30 percent of the total revenue generated by the statewide stormwater permit fees collected shall be remitted to the State Treasurer for deposit in the Virginia Stormwater Management Fund, with the balance going to the VESMP authority.

b. Fees collected pursuant to this section shall be in addition to any general fund appropriation made to the Department or other supporting revenue from a VESMP; however, the fees shall be set at a level sufficient for the Department and the VESMP to fully carry out their responsibilities under this article and its attendant regulations and local ordinances or standards and specifications where applicable. When establishing a VESMP, the VESMP authority shall assess the statewide fee schedule and shall have the authority to reduce or increase such fees, and to consolidate such fees with other program-related charges, but in no case shall such fee changes affect the amount established in the regulations as available to the Department for program oversight responsibilities pursuant to subdivision 7 a. A VESMP's portion of the fees shall be used solely to carry out the VESMP's responsibilities under this article and its attendant regulations and, ordinances, or annual standards and specifications.

c. Until July 1, 2014, the fee for coverage under the General Permit for Discharges of Stormwater from Construction Activities issued by the Board, or where the Board has issued an individual permit or coverage under the General Permit for Discharges of Stormwater from Construction Activities for an entity for which it has approved annual standards and specifications, shall be $750 for each large construction activity with sites or common plans of development equal to or greater than five acres and $450 for each small construction activity with sites or common plans of development equal to or greater than one acre and less than five acres. On and after July 1, 2014, such fees shall only apply where coverage has been issued under the Board's General Permit for Discharges of Stormwater from Construction Activities to a state agency or federal entity for which it has approved annual standards and specifications. After establishment, such fees may be modified in the future through regulatory actions.

d. Until July 1, 2014, the Department is authorized to assess a $125 reinspection fee for each visit to a project site that was necessary to check on the status of project site items noted to be in noncompliance and documented as such on a prior project inspection.

e. c. In establishing the fee schedule under this subdivision, the Department shall ensure that the VESMP authority portion of the statewide permit fee for coverage under the General Permit for Discharges of Stormwater from Construction Activities for small construction activity involving a single family detached residential structure with a site or area, within or outside a common plan of development or sale, that is equal to or greater than one acre but less than five acres shall be no greater than the VESMP authority portion of the fee for coverage of sites or areas with a land-disturbance acreage of less than one acre within a common plan of development or sale.

f. d. When any fees are collected pursuant to this section by credit cards, business transaction costs associated with processing such payments may be additionally assessed;

6.9. Establish statewide standards for erosion and stormwater management from land-disturbing activities of one acre or greater, except as specified otherwise within this article, and allow for the consolidation in the permit of a comprehensive approach to addressing stormwater management and erosion and sediment control, consistent with the provisions of the Erosion and Sediment Control Law (§ 62.1-44.15:51 et seq.) and this article. However, such standards shall also apply to land-disturbing activity exceeding an area of 2,500 square feet or more in all areas of the jurisdictions designated as subject to the Chesapeake Bay Preservation Area Designation and Management Regulations the Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et seq.);

7.10. Establish a procedure by which an erosion and stormwater management plan that is approved for a residential, commercial, or industrial subdivision shall govern the development of the individual parcels, including those parcels developed under subsequent owners;

8.11. Notwithstanding the provisions of subdivision A 5, establish a procedure by which neither a registration statement nor payment of the Department's portion of the statewide permit fee established pursuant to that subdivision shall be required for coverage under the General Permit for Discharges of Stormwater from Construction Activities for construction activity involving a single-family detached residential structure, within or outside a common plan of development or sale;

9.12. Provide for reciprocity with programs in other states for the certification of proprietary best management practices Establish procedures to be followed when a VESMP authority that does not operate a regulated MS4 wishes to transfer administration of the VESMP to the Department; and	Comment by yhk99243: New subsection B added below; this subsection A only deals with regulations concerning VSMPs. Hence these 2 subdivisions are being swapped. Added clarifying language “that does not operate a regulated MS4” since MS4s will be required to administer VESMPs.

10.13. Require that VSMPs VESMPs maintain after-development runoff rate of flow and characteristics that replicate, as nearly as practicable, the existing predevelopment runoff characteristics and site hydrology, or improve upon the contributing share of the existing predevelopment runoff characteristics and site hydrology if stream channel erosion or localized flooding is an existing predevelopment condition. Except where more stringent requirements are necessary to address total maximum daily load requirements or to protect exceptional state waters, as an alternative to compliance with the water quantity requirements set forth in the regulations adopted pursuant to this article, any land-disturbing activity that provides for stormwater management shall satisfy the conditions of this subsection if the practices are designed to (i) detain the water volume equal to the first one-half inch of runoff multiplied by the impervious surface of the land development project [footnoteRef:1] and to release it over 48 hours; (ii) detain and release over a 24-hour period the expected rainfall resulting from the one-year, 24-hour storm; and (iii) reduce the allowable peak flow rate resulting from the 1.5-year, two-year, and 10-year, 24-hour storms to a level that is less than or equal to the peak flow rate from the site assuming it was in a good forested condition, achieved through multiplication of the forested peak flow rate by a reduction factor that is equal to the runoff volume from the site when it was in a good forested condition divided by the runoff volume from the site in its proposed condition, and Land disturbing activities that comply with this alternative approach shall be exempt from any flow rate capacity and velocity requirement for natural or man-made channels as defined in regulations promulgated pursuant to this section article or any ordinances adopted pursuant to § 62.1-44.15:27 or 62.1-44.15:33;.  Stream restoration and relocation projects that incorporate natural channel design concepts are not man-made channels and shall be exempt from any flow rate capacity and velocity requirements for natural or man-made channels as defined in any regulations promulgated pursuant to this article.	Comment by yhk99243: This subsection amended per WWG’s request.	Comment by yhk99243: From ESCL (44.15:52A) [1:  5/6 WWG ] 


B. The Board also is authorized to adopt regulations that:

11. Encourage low-impact development designs, regional and watershed approaches, and nonstructural means for controlling stormwater;

12. Promote the reclamation and reuse of stormwater for uses other than potable water in order to protect state waters and the public health and to minimize the direct discharge of pollutants into state waters;

13. Establish procedures to be followed when a VESMP authority that does not operate a regulated MS4 wishes to transfer administration of the VESMP to the Department Provide for reciprocity with programs in other states for the certification of proprietary best management practices;

14. Establish a statewide permit fee schedule for stormwater management related to municipal separate storm sewer system permits; and

15. Provide for the evaluation and potential inclusion of emerging or innovative stormwater control technologies that may prove effective in reducing nonpoint source pollution.

B. The Board may integrate and consolidate components of the regulations implementing the Erosion and Sediment Control program and the Chesapeake Bay Preservation Area Designation and Management program with the regulations governing the Virginia Stormwater Management Program (VSMP) Permit program or repeal components so that these programs may be implemented in a consolidated manner that provides greater consistency, understanding, and efficiency for those regulated by and administering a VSMP.
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